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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STANDING ROCK SIOUX TRIBE,
Case No. 1:16-cv-1534-JEB

Plaintiff,
V.

U.S. ARMY CORPS OF ENGINEERS,

Defendant.

S N N N N N N N N N

DECLARATION OF RICHARD D. HARNOIS
In accordance with the provisions of 28 U.S.C. 1746, |, Richard D. Harnois, declare that
the following statements are true and correct to the best of my knowledge, information, and
belief and are based upon my personal knowledge and/or my review of information contained in
the records of the United States Army Corps of Engineers (“Corps”) or supplied by current
employees:

1. I am currently employed as the Senior Field Archaeologist for the United States Army
Corps of Engineers (USACE), Omaha District, Oahe Project. | have served in this
capacity since 1996. Prior to this assignment, | was a staff archaeologist stationed in the
district office in Omaha, NE.

2. | graduated from the College of William & Mary in Williamsburg, VA with a Master of
Arts degree in Anthropology with a specialization in Historical Archaeology.

3. As part of my normal duties as a Senior Archaeologist, I am responsible for conducting
project reviews for Section 106 of the National Historic Preservation Act (NHPA), within
my area of responsibility, essentially all of the Oahe Project lands in both North and South

Dakota. | also assist the USACE South Dakota Regulatory office with cultural resource
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reviews on selected regulatory permit actions in the South Dakota area. As part of these
duties, I regularly consult with numerous tribal, federal and state agencies to gather input
regarding potential impacts to cultural properties.

I am assigned to the cultural resource staff for the Dakota Access Pipeline (DAPL) project.
As part of my duties for the DAPL project, | was responsible for compliance with Section
106 of the NHPA for that portion of the pipeline that is planned to cross Oahe Project lands
in Morton and Emmons Counties in North Dakota (Oahe Crossing).

I was introduced to this project on September 11, 2014 via an email clearance request from
the Oahe Project Manager Eric Stasch, regarding a planned series of geotechnical borings
within the proposed alignment of the DAPL pipeline crossing on Oahe. This action was
generated by a request from Dakota Access, LLC in a letter to Mr. Stasch dated September
10, 2014. Shortly thereafter, | processed this request by reviewing our cultural resources
files for the location along with information supplied by Dakota Access.

I initiated Section 106 consultation in accordance with the Programmatic Agreement for
the Operation and Management of the Missouri River Main Stem System for Compliance
with the National Historic Preservation Act, dated March 19, 2004. In accordance with
the Section 106 consultation process, | mailed an informational letter and associated
documentation (general and detailed project maps illustrating location of project and
recorded cultural resources in relation to project activities) to all tribes on the PA list,
including the Cheyenne River Sioux Tribe (CRST) and the Standing Rock Sioux Tribe
(SRST), on the 24" of October, 2014. Exhibit 1. In this letter, | solicited comments from
the tribes and requested that they notify me of their desire to consult prior to the end of the

established 30 day comment period (from day of receipt). In this case, that date would be
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approximately 24 November, 2014, given a 2 day mailing time. That is the response date
given in the letter.

In response to the October 24 informational letter, | received a letter dated November 3,
2014 from the North Dakota State Historic Preservation Officer (NDSHPO)
recommending a Class Il cultural survey of the APE “as previously requested under the
North Dakota Public Service Commission application from Dakota Access.”

On November 3, 2014, | received an email from Yankton Sioux Tribal Historic
Preservation Officer (THPO) Lana Gravatt, deferring comment on the Bore testing to the
“Cheyenne River and Standing Rock Tribes. Please contact them for any ground
disturbance/monitoring.”

I received a “no concerns” comment letter from the Northern Arapaho THPO dated
November 24, 2014.

On December 3, 2014, | called Susan Quinnell, Review and Compliance Coordinator for
NDSHPO. During this call, Ms. Quinnell stated that the NDSHPO policy requires 100%
survey coverage on all projects.

Specifically hoping for comments from SRST, | granted over three weeks extra time for
comment submission. On December 18, 2014, | continued the 106 consultation on the bore
testing with a Determination of Effect letter to the NDSHPO with a copy to all tribes on
the PA list. A determination of effect of “No Historic Properties Affected” was made for
the project as a whole and a clarification of a previous “Not Eligible” determination was
made for site 32EMO0019 (not impacted, regardless). Exhibit 2.

In response to the December 18, 2014 determination letter, | received an email dated

December 26, 2014, from Ms. Susan Quinnell, NDSHPO, which stressed again the
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NDSHPO’s desire to see a cultural survey of the entire pipeline route. In a follow-up email
on December 29, 2014, | explained that the proposed action was only for a few soil borings
to determine the feasibility of the area for a pipeline crossing and that the pipeline itself
was not part of this action. The email also discussed some of eligibility determinations and
site updates on sites in the vicinity, but outside of any bore test areas. | received no other
formal comments from NDSHPO regarding this action.

As of February 12, 2015, | had not received any comments from the SRST or CRST. On
February 12, 2015, | emailed Ms. Waste’ Win Young, SRST THPO, to make sure they had
no comments prior to issuing the Notice to Proceed for the bore testing.

On February 18, 2015, one month past the closing of the comment period, | sent email
notice to proceed to the Corps Project Manager assigned to the DAPL project, Brent
Cossette, and Oahe Project Lake Manager, Phil Sheffield. The Lake Manager, as head of
Natural Resources for the project, is the primary point of contact for all permits/lease
actions that are processed for Oahe Project lands. He coordinated all of the various aspects
of this action internally. Mr. Cossette took my review information and relayed that
clearance information/NTP directly to the applicant.

On March 2, 2015, | received comments from Ms. Young, SRST THPO, by letter dated
February 18, 2015. The letter is attached to SRST’s Motion for Preliminary Injunction,
ECF 6-12. In this letter, the SRST THPO expressed concerns over sites on the Emmons
County side and opposed any bore testing until “mitigation is completed for site
32MO00001 (North Cannonball Site). Site 32MO0001 is well outside the bore test

alignment, approximately 2100’ or .4 miles to the closest APE boundary. The SRST THPO
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also requested class 111 and TCP surveys and tribal monitoring, before and during pipeline
construction.

On July 22, 2015, Eric Stasch, Oahe Operations Project Manager, sent a letter containing
Dakota Access pipeline HDD crossing information to all tribes on our PA mailing list. The
information letter included current and previous survey information, general and detailed
project maps illustrating the location and nature of the project and recorded cultural
resources in relation to project activities. Exhibit 3.

On August 17, 2015, | had a phone conversation with CRST THPO Steve Vance regarding
the importance of getting comments to us on the crossing project. Mr. Vance stated his
intent to coordinate a response with SRST.

On August 27, 2015, one day before the comment period closed, Oahe staff archaeologist
Megan Maier contacted Ms. Susan Quinnell, NDSHPO compliance coordinator, by phone
to discuss the fact that the NDSHPO had not submitted comments on the pipeline crossing.
During this call, Ms. Maier initiated planning of an on-site visit with NDSHPO office and
the tribes.

On August 20, 2015, | received an email from the CRST THPO, Steve Vance, apologizing
for the lateness of the CRST comments and that he felt the SRST THPO comments “would
have brought forth enough concern to the effects of this project.” To this letter, Mr. Vance
attached a comment letter dated August 17, 2015, which basically supported previous
comments made by SRST THPO and noted an alleged lack of tribal participation in
previous survey efforts.

On August 24, 2015, Eric Stasch, Oahe Operations Project Manager, received a comment

letter from the SRST THPO, Waste’ Win Young, dated August 21, 2015 in response to the
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July 22, 2015 information letter. The letter is attached to SRST’s Motion for Preliminary
Injunction, ECF 6-15. The SRST THPO expressed concerns with sites in the vicinity of
the proposed pipeline and a lack of response to previous comments they had made
regarding the soil bore testing portion of the project. The SRST THPO also requested
consultation.

In a letter dated August 28, 2015 in response to the July 22, 2015 information letter, the
NDSHPO expressed concerns with sites (unspecified other than “in the APE as mapped”)
and the need for further discussion.

By letter dated September 16, 2015 to the SRST THPO, Eric Stasch acknowledged receipt
of the comments provided in the August 21, 2015 letter. In this letter, Mr. Stasch expressed
the Corps’ willingness and desire to answer many concerns during the upcoming onsite
visit.

By email dated September 16, 2015, | emailed Ms. Kelly Morgan, SRST Archaeologist,
introducing an attached copy of the Stasch letter and inviting their participation in a
working level, on-the-ground site visit of the proposed DAPL Oahe Crossing APE. A
series of emails were sent between Ms. Morgan and | on September 17, 2015 discussing
visit logistics and dates.

A series of emails were sent between September 17, 2015 and September 23, 2015
regarding the logistics of the Oahe Crossing field visit with Mr. Paul Picha of the NDSHPO
office and verifying that the NDSHPO still wanted to attend in light of the SRST
cancellation.

By email dated September 18, 2015, Kelly Morgan, SRST Archaeologist, withdrew SRST

participation in the upcoming onsite visit. The email contained an attachment with a letter
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conveying the same message, along with copies of letters to Colonel Cross and ASA(CW)
Darcy requesting FOIA. Exhibit 4.

On September 28, 2015, the Corps hosted an on-site visit of the east and west sides of the
Missouri River with staff from NDSHPO. There was no tribal participation for this visit.
During this site visit, NDSHPO concerns regarding the nature of the project and Area of
Potential Effect were addressed (where it is situated, where the recorded sites were in
relation and if or what the potential for impacts were). Basically, there is no substitute for
seeing something like this in person and this visit was instrumental in assisting the
NDSHPO with their decision to concur with our findings.

On January 22, 2016, | attended a meeting in Ft. Yates with Eric Stasch, SRST personnel,
and other Omaha District personnel. This was a face-to-face meeting arranged by the
Omabha District office with SRST regarding the DAPL project. My purpose there was to
help answer any potential questions that might come up regarding cultural resources. Some
of the SRST personnel | recall to be present were: Chairman Dave Archambault, THPO
Ron His Horse is Thunder, Archaeologist Kelly Morgan and Section 106 Coordinator,
LaDonna Brave Bull Allard.

On February 26, 2016 | attended a meeting with SRST in Ft. Yates, ND, arranged by the
Omaha District with Col. Henderson and other District staff, Oahe OPM, Eric Stasch,
Chairman Archambault, THPO Jon Brown and other SRST tribal personnel. The purpose
of this meeting was for the Col. and the Chairman to meet regarding DAPL. As part of the
meeting, we did an onsite visit of the west side of the crossing location where the Chairman
pointed out areas of concern and explained the tribe’s issues with the pipeline project.

Again, my purpose was to be available to answer cultural resource related questions.
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During the onsite, the Col. and the Chairman agreed to have their respective cultural
resource personnel get together and do their own onsite inspections.

As a result of the agreement made by Col. Henderson and Chairman Archambault, I
arranged for and conducted an on-site meeting with SRST THPO personnel on March 8,
2016. Among the SRST personnel present were THPO Jon Brown, Archaeologist Kelly
Morgan, and Section 106 Coordinator LaDonna Brave Bull Allard. Our site visit took place
along the project ROW on the West side of the Missouri River in Morton County, ND. In
an email After Action Report dated March 10, 2016 (Exhibit 5), | noted that we had a
general discussion of the historic richness of the Cannonball area and the need to do
additional work, in particular with the nearby cemetery which is well outside the APE
(approximately 6400’ or 1.2 mi. from the HDD bore pit and approximately 3300’ or .6 mi.
from the stringing area). | also reported that the SRST THPO and | walked in the area of
site 32MO0001, Cannonball Village site, which is also well outside the APE
(approximately 1800 or .35 mi. to the closest APE point) and previously stabilized by
USACE in 2004 at an approximate cost of $400,000. During our inspection of the site,
artifacts were noted in rodent disturbances as would be expected on the surface of a village
site of this nature.

On March 9, 2016, Ms. Kelly Morgan, SRST archaeologist, emailed regarding her
concerns and questions generated by our on-site visit the previous day. Most of these
concerns were with sites either outside of the APE, and therefore outside of Corps
jurisdiction, or were not going to be impacted by the project as described. She also raised
questions regarding how sites were mapped in relation to the planned APE. We

subsequently worked with Dakota Access personnel to clarify the maps.
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. In email exchanges dated March 11, March 14, and March 15, Ms. Kelly Morgan and |

discussed questions she had about survey reports and coordinating the next on-site visit.
On March 22, 2016, | conducted an on-site meeting with the SRST THPO personnel along
the East side of the Missouri River in Emmons County, ND. During the site visit, the SRST
Archaeologist, Ms. Kelly Morgan, asked questions about maps and previous testing done
as part of the Northern Border Pipeline project (which passes through the site area). The
map problems were passed on to DAPL personnel attending (Ms. Michelle Dippel and
Archaeologist Matt Landt). Ms. Morgan also questioned the value of previous testing and
evaluation of the sites there and | committed to resolving that question. In my subsequent
review of the site documentation for the Northern Border Pipeline, | resolved the question.
I had initially considered requiring additional testing but based on research | conducted on
the NBP data, | found it to be sufficient and determined additional testing was not required.
On April 22, 2016, | mailed a letter to the NDSHPO and copied the PA mailing list
explaining the determination of effect for the Lake Oahe crossing. The letter is attached to
SRST’s Motion for Preliminary Injunction, ECF 6-43. Information contained in the letter
included the proposed project description, location and site data explained in detail,
supporting a determination of “Not Eligible” for site 32MOx0570 and “No Historic
Properties Subject to Effect” for the project as a whole.

On April 26, 2016, | received a concurrence letter via email from NDSHPO. A hardcopy

of the same letter was received on April 29, 2016.
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35. On April 26, 2016, | sent an email notification to Ms. Kelly Morgan, SRST Archaeologist,
with electronic copies of the Corps determination letter and the enclosures mentioned in
paragraph #30. | also provided her with a scanned copy of the recently received NDSHPO

concurrence letter.

In accordance with 28 U.S.C. 8 1746, | declare under penalty of perjury that the foregoing is true

and correct.

Executed on __august 17, 2016

HARNOIS.RICHARD &g esinmbon zzosssis

-DA-1220683946 Date 2016.08.17 22:10:02-0500 ’ in Pierre’ South Dakota.

Richard Harnois



Case 1:16-cv-01534-JEB Document 21-19 Filed 08/18/16 Page 12 of 50

EXHIBIT 1

Harnois 0001
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Harnois 0002
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Harnois 0003
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Harnois 0004
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Harnois 0006
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Harnois 0007
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Harnois 0008
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Harnois 0009
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EXHIBIT 2

Harnois 0010
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Harnois 0011
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Harnois 0012
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Harnois 0013
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Harnois 0014
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Harnois 0015
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Harnois 0016
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Harnois 0017
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Harnois 0018



Case 1:16-cv-01534-JEB Document 21-19 Filed 08/18/16 Page 30 of 50

Harnois 0019
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Harnois 0020
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EXHIBIT 3

Harnois 0021
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Harnois 0022
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Harnois 0023
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Harnois 0024
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Harnois 0025
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Harnois 0030
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EXHIBIT 4

Harnois 0031
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Harnois 0032
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Harnois 0033
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Harnois 0034
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Harnois 0035
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Harnois 0036
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EXHIBIT 5

Harnois 0037
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Harnois 0038
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Harnois 0039
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